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In the Court of Appeals of the District of Columbia. 


Christian J. Ubhopf, Appellant, 

vs. 

Clarence A, Brandenburg et al., Trustees. 


No. 1601. 


a Supreme Court of the District of Columbia. 

Clarence A. Brandenburg and W. Mosby ' 

Williams, Trustees in Equity Cause No. 

19807 in the Supreme Court of the District 

of Columbia, Plaintiffs, No. 46172. At Law. 

vs. 

Charles P. Rees and Christian J. Ubhopf, 

Defendants. 

United States op America, I 
District of Columbia, ‘ 

Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 Declaration. 

Filed April 23,1903. 

In the Supreme Court of the District of Columbia. 

Clarence A. Brandenburg and W. Mosby ' 

Williams, Trustees in Equity Cause No. 

19807 in the Supreme Court of the District 

of Columbia, Plaintiffs, f At Law. No. 46172. 

vs. 

Charles P. Rees, Christian J. Ubhopf, 

Defendants. ; 

First Count. 

Plaintiffs sue the defendants for money payable by the defend¬ 
ants to the plaintiffs for that, the said defendant, Charles P. Rees, 

1—IEOIa 
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on to wit November 20th, 1899, by his promissory note now over 
due, promised to pay to tlie order of the plaintiffs, by the name- of 
Clarence A. Brandenburg and W. Mosby Williams, trustees in 
equity cause No. 19807, nine thousand dollars, three years afterdate 
for value received with interest from date until paid, payable semi¬ 
annually at the rate of five per cent, per annum, payable at Wash¬ 
ington Loan and Trust Co., Washington, D. C. and before the delivery 
of said note to the plaintiffs and before its maturity, the defend¬ 
ant, Christian J. Ubhoff endorsed the said note for value to 
2 the plaintiffs, by writing his name on the back of the said 
nolo and the said note was at its maturity duh' presented for 
payment at the office of the said Washington Loan and Trust Co., 
Washington, D. C., the same being the place of payment designated 
in said note and was dishonored, whereof said defendant, Christian 
J. Ubhoff had due notice, notwithstanding which the said note has 
not been paid in full; that there has been paid interest on said note 
to the 29th day of June, 1900, and there has been paid on account 
of the principal thereof, the sum of §8,271.99. 

Claim .—And the plaintiffs claim §728.01 with interest thereon at 
the rate of five per cent, per annum from the 29th day of June, 1900 
until paid, besides costs. 


Second Count, 

And the plaintiffs sue the defendants for other money payable by 
the defendants to the plaintiffs for that, the defendant, Charles P. 
Rees, on to wit November 20th, 1899, by his promissory note now 
over due, promised to pay to the order of the plaintiffs, by the name- 
of Clarence A. Brandenburg and W. iMosby Williams, trustees in 
equity cause No. 19807, nine thousand dollars, three years after 
date for value received with interest from date until paid, payable 
semi-annually at the rate of five per cent, per annum, payable 
at Washington Loan and Trust Co., Washington, D. C., and before 
the delivery of said note to the plaintiffs and before its matur¬ 
ity, the defrndant, Christian J. Ubhoff for value, signed his name 
on the back of said note and the defendants delivered the 
3 said note to the plaintiffs and the plaintiffs aver that the 
said note was executed and delivered by the said defendants 
as aforesaid, in consideration of a certain sum of money, to wit 
§9,000 advanced and loaned by the plaintiffs to the said defendant, 
Charles P. Rees, the evidence of which was the said note delivered 
to the plaintiffs, and the defendant Christian J. Ubhoff, in order to 
secure to the plaintiffs the repayment of the money so advanced by 
the plaintiffs to the said Charles P. Rees and to give said note further 
and additional credit with the plaintiffs, signed the said note as a 
maker with tlie defendant Charles P. Rees by writing his, the said 
Christian J. Ubhoff’s name on the back of said note before delivery 
and maturity thereof as aforesaid and the said note was at its ma- 
turitj' duly presented for payment at the office of the Washington 
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Loan and Trust Co., Washington, D. C., the same being the place of 
payment designated in said note and was dishonored, notwithstand- . 
ing which the said note has not been paid in full; that there has 
been paid interest on said note to the 29th day of June, 1900, and 
there has been paid on account of the principal thereof, the sum of 
$8,271.99. 

Claim .—And the plaintiflfs claim $728.01 with interest thereon at 
the rate of five per cent, per annum from the 29th day of June, 1900 
until paid, besides costs. 


Third Count. 

And the plaintiflPs sue the defendants for other money pay- 

4 able b}' the defendants to the plaintiffs for that, the defendant, 
Charles P. Rees, on to wit November 20th, 1899, by his prom¬ 
issory note now over due, promised to pay to the order of the 
plaintiffs, by the name- of Clarence A. Brandenburg and W. Mosby 
Williams, trustees in equity cause No. 19807, nine thousand dollars, 
three years after date for value received with interest from dale until 
paid, payable semi-annually at tlie rate of five per cent, per annum, 
payable at Washington Loan and Trust Co., Washington, D. 0. and 
Ijefore the delivery of said note to tlie plaintiffs and its maturity, the 
defendant, Christian J. Ubhoff for value, signed his name on the 
back of said note and the defendants delivered the said note to the 
plaintifis and the plaintiffs aver that the said note was executed and 
delivered by the said defendants as aforesaid, in conisideration of a 
certain sum of money to wit $9,000 advanced and loaned by the 
plaintifis to the said defendants, the evidence of which was the said 
note delivered to the plaintifis and the defendant, Christian J. Ub¬ 
hoff, in order to secure to the plaintiffs the repayment of the money 
so advanced by the plaintifis and give said note credit with the 
plaintiffs, signed the said note as a maker with the defendant, 
Charles P. Rees by writing his, the said Christian J. Ubhoff’s name 
on the back of said note before delivery and maturity thereof as 
aforesaid and the said note was at its maturity duly presented for 
payment at the office of the Washington Loan and Trust Co., Wash¬ 
ington, D. C., the same being the place of paj'inent designated in 

said note and was dishonored, notwithstanding which the 

5 said note has not been paid in full; that there has been paid 
interest on said note to the 29th day of June, 1900, and there 

has been paid on account of the principal thereof, the sum of 
$8,271.99. 

Claim .—And the plaintiffs claim $728.01 with interest thereon at 
the rate of five per cent, per annum from the 29th day of June, 1900 
until paid, besides costs. 


Fourth Count. 

And the plaintiffs sue the defendants for other money payable by 
the defendants to the plaintiffs for that, the defendant Charles P. 
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Rees, on to wit November 20th, 1899, by his promissory note now 
• over due, promised to pay to the order of the plaintiffs, by thename- 
of Clarence A. Brandenburg and W. Mosby Williams, trustees in 
equity cause No. 19807, nine thousand dollars, three years afterdate 
for value received with interest from date until paid, payable semi¬ 
annually at the rate of five per cent, per annum, payable at Wash¬ 
ington Loan and Trust (yo., Washington, D. C. and before the de¬ 
livery of said note to the plaintiffs and its maturit}’’, the defendant 
Christian J. Ubhoff for value signed his name on the back of said 
note and the defendants delivered the said note to the plaintiffs and 
the plaintiffs aver that the said note was executed and delivered bj'^ 
the defendants as aforesaid, in consideration of a certain sum of 
money to wit $9,000 advanced and loaned by the plaintiffs to the 
defendants, witli which and said sum of money so advanced and 
loaned was applied to and used to discharge certain promissory 
notes made by the said Christian J. Ubhoff and other in- 

6 debtedness, for which he was then liable, secured by deeds of 
trust theretofore given by said Christian J. Ubhoff on lot 

numbered 35 of Warner’s subdivision in Truesdell’s addition to 
“ Washington Heights,” situate in the county of Washington, Dis¬ 
trict of Columbia, which said notes, indebtedness and expenses con¬ 
nected therewith so paid and discharged, exceeded said sum of 
$9,000 and enabled the said Charles P. Rees, the owner at that time 
of said lot aforesaid, to procure a loan of the said sum of $9,000 by 
giving as security therefor, a first deed of trust on the said lot, that 
tlie said note first herein in this count described was at its raaturit}' 
duly presented for payment at the office of the Washington Loan 
and Trust Co., Washington, D. C., the same being the place of pay¬ 
ment designated in said note and was dishonored, notwithstanding 
which the said note has not been paid in full; that there has been 
paid interest on said note to the 29th day of June, 1900, and there 
has been paid on account of the principal thereof, the sum of 
$8,271.99. 

Claim .—And the plaintiffs claim $728.01 with interest thereon at 
the rate of five per cent, per annum from the 29th day of June, 
1900 until paid, besides costs. 

Fifth Coxmt. 

And the plaintiffs sue the defendants for other money payable by 
the defendants to the plaintiffs for that the said defendants, on to 
wit November 20th, 1899 hy their promissory note now over due, 
promised to pay to the order of the plaintiffs, by the name- of Clar¬ 
ence A. Brandenburg and W. Mosby Williams, trustees in 

7 equity cause No. 19807, nine thousand dollars, three years 
after date for value received with interest from date until 

paid, payable semi-annually at the rate of five per cent, per annum, 
payable at Washington Loan and Trust Co., Washington, D. C.,said 
note being signed on the face by the said defendant Charles 











CLARBNOJH) A. BEANDJSNBURG KT AL., TRUSTEES. 6 

Rees and ou the back before deliveiy and maturity thereof, by the 
defendant Christian J. Ubhoff, notwithstanding which the said note 
has not been paid in full; that there has been paid interest on said 
note to the 29th day of June, 1900, and there has been paid on ac¬ 
count of the principal thereof, the sum of $8,271.99. 

Claim .—And the plaintiffs claim $728.01 with interest thereon at 
the rate of five per cent, per annum from tlie 29th day of June, 
1900 until paid, besides costs. 

Sixth Count. 

And the plaintiffs sue the defendants for other money payable by 
the defendants to the plaintiffs for money lent by the plaintiffs to 
the defendants; and for money paid by the plaintiffs for the de¬ 
fendants at their request; and for money received by the defendants 
for the use of the plaintiffs; and for money found to be due from 
the defendants to the plaintiffs on account stated between the plain¬ 
tiffs and the defendants. 

Claim .—And the plaintiffs claim tlie sum of $728.01 with interest 
thereon at the rate of five per cent, per annum from the 29th day 
of June, 1900 until paid according to the particulars of demand 
hereunto annexed, besides costs. 

W. MOSBY WILLIAMS, 

BRANDENBURG & BRANDENBURG, 

Attorneys for Plaintiffs. 


8 Notice to Plead. 

Filed April 23,1903. 

The defendant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the day of 
service hereof; otherwise judgment. 

W. MOSBY WILLIAMS, 

BRANDENBURG & BRANDENBURG, 

Attorneys for Plaintiffs. 


Particulars of Demand. 

Filed April 23,1903. 

(Copy of Face of Note.) 

$9000. Washington, D. C., November 20th, 1899. 

Three years after date, I promise to pay to the order of Clarence 
A. Brandenburg and W. Mosby Williams, trustees in equity cause 
No. 19807, nine thousand dollars for value received, with interest, 


...... iij: __ jiajuii, J — 
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from date until paid, payable setniauiiually at the rate of five per 
cent, per annum. Six notes of even date herewith, being given for 
the interest on this note from its date to its maturity. Payable at 
Washington Loan and Trust Co., AVashingtou, D. C. 

CHARLES P. REES. 

Due November 20, 1902. 

(Endorsement on end of note:) The Real Estate Title Ins. 
9 Co., office, 470 Louisiana avenue. Secured by deed of trust, 
on lot 35, “Washington Heights” Recorded Dec. 6th, 1899. 

(Stamped across face of note:) The trust securing this note is 
duly stamped. 

(Endorsement on back of note:) Christian J. UbhofF. 

The net proceeds of sale of the real estate described in and con¬ 
veyed by the deed of trust securing tliis note applied as of date June 
29,1900 as follows: 


Payment of first interest note... $225.00 

Interest thereon May 20 to June 29, 1900. 1.46 

Protest charges thereon. 2.86 


$228.82 

Interest on this note May 20 to June 29, 1900. $48.75 

Paid on principal of this note. 8271.99 

Balance due $728.01. 

CLARENCE A. BRANDENBURG and 
A¥. MOSBY AAULLIAMS, 

Trustees in Equity Cause No. 19807. 


10 Affidavit. 

Filed April 23,1903. 

District of Columbia, ss: 

W. Mosb}' AVilliams, being first duly sworn, deposes and says that 
he is the same W. Mosby Williams, who together with Clarence A. 
Brandenburg are the persons named in their capacity as trustees as 
therein set forth as plaintiffs in the declaration hereto annexed 
wherein Charles P. Rees and Christian J. Ubhoff are named as the 
defendants; said declaration is hereby referred to and made a part 
hereof; that the plaintiffs’ cause of action in the said declaration is 
the non-payment by the said defendants of the balance due, seven 
hundred and twenty-eight 01 /100 dollars ($728.01) together with 
interest thereon as in said declaration set forth, on the certain prom¬ 
issory note therein described, which said note is for the sum of nine 
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thousand dollars ($9000). dated November 20,1899, made and exe'-- 
cuted by the said defendants, that is to say, signed on the face by 
the said Charles P. Rees and on the back thereof by the said Chris¬ 
tian J. Ubhoff, whereby they, the said defendants, promised to pay 
to the order of the plaintiffs by the name of Clarence A. Branden¬ 
burg and W. Mosby Williams, trustees in equity cause No. 
19807, the said sum of $9000, three years after date for value 
received with interest thereon at the rate of five per cent, per 
annum from date until paid, payable semi-annually (the several 
installments of interest thereafter to accrue being repre- 
11 sented by interest notes hereinafter referred to); said note 
bears the genuine signature on its face of the defendant 
Charles P. Rees and on tlie back tliereof, it bears the genuine 
signature of the defendant Christian J. Ubhoff; that before 
the delivery of the said note to the plaintiffs and before its maturity, 
the defendant Christian J. Ubhoff for value wrote his name on the 


back thereof, the defendant Chaides P. Rees, having first signed the 
same on tlie face; tliat the consideration of the said note was the 


sum of $9000 loaned and advanced the said defendants by the plain¬ 
tiffs with which to pay and discharge certain promissory notes and 
other indebtedness theretofore made and incurred by the said Chris¬ 
tian J. Ubhoff, for which he, the said Ubhoff was liable as principal 
and for which the property of the said defendant, Charles P. Rees 
was bound by reason of certain deeds of trust theretofore executed 
by the said Ubhoff on the said property, namely, lot numbered 35 
of Warner’s subdivision in Truesdell’s addition to “Washington 


Heights,” situate in the county of Washington, District of Columbia, 
which said property had theretofore been conveyed by the said Ub¬ 
hoff to tlie said Rees subject to the said deeds of trust; that the said 
sum of $9000 so loaned and advanced was in fact applied and paid 


toward and on account of the said notes and indebtedness and ex¬ 


penses connected therewith which were thereby discharged and in 
the aggregate exceeded the said sum of $9000. 

In order to secure the payment of the said note and to give it credit 
with the plaintiffs, the said defendant, Christian J. Ubhoff signed his 
nameon theback thereof before its maturity and before its deli v- 
12 ery to the plaintiffs; that the plaintiffs are still the holders and 
owners of the said note and no part of the principal or inter¬ 
est thereon has been paid, except the sum of $8,271.99 paid on ac¬ 
count of the principal and $48.75 paid on account of the interest as 
of date June 29,1900 as will more fully appear by reference to the 
particulars of demand annexed to the said declaration; that the first 
or one due in six months after date of the six interest notes, referred 
to and mentioned in the said $9000 note as will more fully appear 
by reference to the said particulars of demand, has been paid as of 
date June 29,1900 and that the other five of the said interest notes 
have not in fact been paid or any part thereof, but all of the said five 
notes have in fact been endorsed on the front and back thereof with 


the word “ canceled ” and still remain in tlie possession and cus- 
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tody of the plaintiffs; that reason of the premises and oh 
account of the unpaid balance of the said §9000 note, there is justly 
due the plaintiffs from the defendants and each of them, exclusive of 
all set-offs and just grounds of defense, and the plaintiffs have the 
right to recover from the defendants and each of them, the sum of 
seven hundred and twenty-eight 01/100 dollars (8728.01) with in- 
tei'est thereon payable semiannually at the rate of five per cent, per 
annum from the said 29th day of June, 1900 until paid, as claimed 
in said declaration, besides the costs of this suit. 

W. MOSBY WILLIAMS. 

13 Subscribed and sworn to before me this 23" dav of April, 
1903. 


J. E. YOUNG, Clerk, 

By W. E. WILLIAMS, GVk. 

Memorandum. 

Summons returned served defendant Ubhoff, defendant Eees, 
‘‘ not to be found.” 


Plea, &e. 

Filed May 13, 1903. 

In the Supreme Court of the District of Columbia. 


Clarence A. Brandenburg and W. Mosby 1 
Williams, Trustees in Equity Cause No. 
19,807, 

vs. 

Charles P. Rees and Christian J. Ubhopp. 


> At Law. No. 46,172. 


The defendant Christian J. Ubhoff, for plea to the plaintiffs’ dec¬ 
laration filed herein says: 

1. He did not promise as alleged. 

2. He is not indebted as alleged. 

3. That before the bringing of this suit he fully paid and dis- 
14 charged the indebtedness represented by the promissory note 
made the subject of plaintiffs’ suit. 

HAYDEN JOHNSON, 
Attorney for Defendant Ubhoff, 

District of Cobumbia, ss .• 

Christian J. Ubhoff, being first duly sworn deposes and says that 
he is one of the parties named as defendants in the above entitled 
cause wherein Clarence A. Brandenburg and W. Mosby Williams 
trustees are named as plaintiffs. He denies the right of the said 
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plaintiffs to recover from him or the defendant Rees the amount 
claimed in their declaration or any part thereof or that he or tlie 
said Rees is indebted to the plaintiffs in any amount whatever. 
That the facts and circumstances out of which the alleged indebted¬ 
ness declared upon in said declaration grew are as follows: On the 
20th. day of Nov. 1899 the defendant Rees was the owner of lot 35 
in Brainard H. Warner’s sub-division of lots in Washington Heights 
in the District of Columbia, and having negotiated a loan tliereupon 
from the plaintiffs executed on that day to the order of the plain¬ 
tiffs his promissory note for the sum of $9000 payable three years 
after date being that variously described in the first five counts of 
plaintiffs declaration, and also his six certain interest notes payable 
semi-annually for the semi-annual installments of interest maturing 
upon said loan. That all of said notes were indorsed at their inception 
and before delivery by affiant and were secured by a first deed 

15 of trust upon the said lot 35 executed in the 20tli day of 
November 1899 by the defendant Rees to F. Walter Branden¬ 
burg and John H. Walter trustees; said trust being recorded in 
liber 2455 at folio 188 et seq. one of the land records of the District 
of Columbia. That the first semi-annual interest installment note 
maturing and not being promptly paid the trustees under tlie said 
trust deed at once advertised the said property for sale and on the 
20th day of June 1900 sold same at auction to the plaintiffs who 
were the parties secured by said trust, for the sum of $9,000. That 
as the result of said sale the said property was on the 29th day of 
June 1900 by deed recorded on the 2nd day of July 1900 conveyed 
by the trustees in said deed of trust, and as recited in the deed at 
the direction of the plaintiffs, as purchasers, to Henry E. Davis and 
Edwin 0. Brandenburg, to be held by them in trust for the plain¬ 
tiffs; said deed being recorded in liber 2480 at folio Z9S et seq. o( 
said land records. That the said property was and is now worth an 
amount greatly in excess of that bid by the plaintiffs at the said sale 
and both the defendant Rees and affiant realized that at a proper sale 
thereof it could be sold for an amount amply sufficient to discharge in 
full their indebtedness to the plaintiffs. That by reason of which 
fact and the irregularities attendant upon the said auction sale affiant 
believed that he was entitled by a proper application to the court to 
have said sale vacated and a resale of the property had. That before 

such an application was made an agreement was entered 

16 into between affiant, acting on behalf of himself and the de¬ 
fendant Rees, and the plaintiffs whereby it was agreed that 

if the affiant would effect a private sale of said property to another 
purchaser for an amount sufficient to discharge the indebtedness 
that had accrued on account of the $9,000 loan up to that time and 
thus prevent a loss by the plaintiffs of any part of the trust found so 
invested by them the plaintiffs would cancel and surrender the said 
notes executed by affiant and the defendant Rees being the same 
declared upon in this suit, and treat the indebtedness evidenced 
thereby as fully settled and discharged. That the sole object of 
2—1501a 
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aflEiaiit in having a resale of said property was to satisfy in full the 
demand of the plaintiffs and relieve himself and the defendant Rees 
of any further liabilit}' on account of said notes. That such result 
being accomplished b}’ their performance of this agreement with the 
plaintiffs, on account of said agreement they abandoned their pro¬ 
posed action to have said sale vacated. That thereafter and pursuant 
to the terms of said agreement with the plaintiffs affiant did effect 
a sale of said property to one Frisbie G. Eiker for the sura of $10,000 
being more than enough to satisfy and discharge all indebtedness 
incui'red on account of said loan, and thereafter on the 17th day of 
August 1900 said property was conveyed to the said Eiker by the 
said Henry E. Davis and Edvvin C. Brandenburg acting as title- 
holder thereof for the plaintiffs. That affiant having performed his 
agreement with the plaintiffs as aforesaid demanded the return of 
the said note.s, being the said $9,000 note and six interest notes, five 
of wliicli latter never having become operative by reason of 
17 .said sale, but the plaintiffs upon one pretext or another neg¬ 
lected to surrender the same with the result that they are 
still in plaintiffs’ possession. 

CHRISTIAN J. UBHOFF. 

Subscribed and sworn to before me 13 day of May, 1903. 

JOHN R. YOUNG, Clerk. 


Join-et' in Issue. 

Filed May 21,1903. 

In the Supreme Court of the District of Columbia. 

Clarence A. Brandenburg kt al., & etc., 

Plaintiffs, 
vs. 

Charles P. Rees et al., Defendants. 

Now come the plaintiffs by their attorneys and join issue with the 
defendant, Christian J. Ubhoff on his pleas filed herein. May thir¬ 
teenth, 1903. 

W. MOSBY WILLIAMS, 

BRANDENBURG & BRANDENBURG, 

Attorneys for Plaintiffs. 

To Mr. Hayden Johnson, att’y for defendant, Ubhoff: 

Take notice that the issue joined in this case will be tried at the 
next term of this court. 

W. MOSBY WILLIAMS, 

BRANDENBURG & BRANDENBURG, 

Attorneys for Plaintiffs. 


1 

)■ At Law. No. 46172. 

J 
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18 Service of copy of the above joinder in issue and notice of 
trial, acknowledged this 21st day of May, 1903. 

HAYDEN JOHNSON. 


Memorandum. 

May 5,1904.—Verdict for plaintiffs for $728.01 with interest from 
June 29,1900—(a) 5% per annum. 


Supreme Court of the District of Columbia. 


Friday, May 20,1904. 

Session resumed pursuant to adjournment, Mr. Justice Barnard, 
presiding. 

Hi Hi * 


Clarence A. Brandenburg and W. Mosby 
Williams, Trustees in Equity No. 19807, 
Plaintiffs, 

vs. 


)■ A t Law. 


Charles P. Rees, Christian J. Ubhofp, De¬ 
fendants. 


No. 46172. 


Upon hearing the motion for a new trial filed herein, it is con¬ 
sidered tliat the same be, and hereby is, overruled and judg- 
19 ment on verdict ordered : Therefore it is considered that the 
plaintiffs recover against the defendant Christian J. Ubhoff, 
the sum of seven hundred and twenty-eight dollars and one cent 
($728.01), with interest thereon from the 29th day of June, 1900, at 
5% per annum until paid, being the money payable by said defend¬ 
ant to the plaintiffs, by reason of the premises, together with their 
co.sts of suit to be taxed by the clerk, and have execution thereof. 

Said Christian J. Ubhoff notes an appeal to the Court of Ap¬ 
peals and the bond on said appeal is fixed at $100.00. 


Memoranda. 

June 6,1904.—Appeal bond filed. 

Time to settle bill of exceptions and file transcript of record ex¬ 
tended from time to time to Oct. 15 and Dec. 1,1904, respectively. 
Bill of exceptions submitted Oct. 13, 1904. 
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20 Supreme Court of the District of Columbia. 


Thursday, November 17,1904. 

Session resumed pursuant to adjournment, Mr. Justice Barnard, 
presiding. 

^ ^ 


Clarence A. Brandenburg et al.. Plain¬ 
tiffs, 
vs. 


V At Law. 


Charles P. Rees et al., Defendants. 


No. 46172. 


Now comes here the defendant Christian J. Ubhoflf by his attorney, 
and prays the court to sign, seal, and make part of tlie record, his 
bill of exceptions taken during the trial hereof, and heretofore sub¬ 
mitted to the court, which is accordingly done. 


Bill of Exceptions. 
Filed November 17.1904. 


In the Supreme Court of the District of Columbia. 


Clarence A. Brandenburg and \V. Mosby 
Williams, Trustees in Equity Cause No. 
19807, Plaintiffs, 

vs. 

Charles P. Rees and Christian J. Ub- 
hoff. Defendants. 


j- At Law. 

J 


No. 46172. 


21 Be it remembered, That the above entitled cause came on 
for trial on the — day of May, 1904, before Mr. .Justice 
Barnard and a jury, Messrs. Brandenburg and Brandenburg and Mr. 
AV. Mosby Williams appearing for the plaintiffs, and Mr. Hayden 
Johnson for the defendant Christian J. Ubhoflf, the case not then be¬ 
ing at issue in respect of the defendant Charles P. Rees, because the 
summons was returned “ not found ” as to him. 

Whereupon the plaintiffs, in order to maintain the issues on their 
part joined, produced a certain promissory note, dated November ^0, 
1899 and payable three years after date, purporting to be made by 
the defendant Charles P. Rees to the order of the plaintiffs, for the 
sum of $9,000, with interest at the rate of five per cent, per aunum 
payable semi annually and purporting to be endorsed bj’’ the de¬ 
fendant Christian J. Ubhoflf. 

Thereupon the plaintiffs offered and gave to the jury evidence 
tending to prove that the names of the said Charles P. Rees and 
Christian J. Ubhoflf signed to and ou the said note were the true and 
genuine signatures of the said Rees and Ubhoflf. 
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Thereupon, W. Mosby Williams, one of the plaintiffs taking the 
stand in his own behalf testified as follows: 

That the defendant Rees on November 20,1899, in consideration 
of an advance by the plaintiffs to him and Ubhoff of $9,000 exe¬ 
cuted to plaintiff’s order the aforesaid note secured by the convey¬ 
ance of lot 35 in B. H. Warner’s sub-division of lots in Washington 
Heights, to F. Walter Brandenburg and John H. Walter in 
22 trust. That said note was endorsed by Ubhoff before delivery 
to plaintiffs. That the first semi annual interest note not 
being paid at maturity, the trustees under said trust deed advertised 
said property for sale and on the 20th day of June, 1899, sold same 
to the plaintiffs, who were the liighest bidders, for the sum of $9,000. 
which was applied to the payment of the expenses of the said sale 
and the remainder credited on account of the said note, leaving a 
balance still due of $728.01, with interest, the amount of plaintiffs’ 
claim. That at the request however of said plaintiffs the said prop¬ 
erty was conveyed bj' the said trustees to Henry E. Davis and 
Edwin C. Brandenburg to be held by the latter in trust for the 
plaintiffs. That plaintiffs subsequently sold for $10,000 to one Fris- 
bey G. Eiker, said property which was on the 4th day of September 
1900 conveyed to him by the said Davis and Brandenburg. At the 
express direction of plaintiffs and that said Eiker gave the plaintiffs 
his notes for $9000. secured by trust on said property which plain¬ 
tiffs still hold unpaid. 

The plaintiffs thereupon offered in evidence the note referred to in 
the foregoing testimony, which is in the words and figures follow¬ 
ing 


June 20,1900. 

$9000. Washington, D. C., Noveniber 20,1899. 

Three j’^ears after date, I promise to pay to the order of Clarence 
A. Brandenburg and W. Mosby Williams, trustees in equity cause. 
No. 19,807, nine thousand dollars, for value received, with interest, 
from date until paid, payable semi-annually at the rate of five 
23 per cent, per annum. Six notes of even date herewith, being 
given for the interest on this note from its date to its ma¬ 
turity. 

Payable at Washington Loan and Trust Co., Washington, D. C. 

CHARLES P. REES. 

Due November 20,1902. 

(Endorsement on end of note:) The Real Estate Title Ins. Co., 
office, 470 Louisiana avenue. Secured by deed of trust, on lot 35, 
“ Washington Heights.” Recorded Dec. 6th, 1899. 

(Stamped across face of note:) “The trust securing this note is 
duly stamped.” 

(Endorsement on back of note:) Christian J. Ubhoff. 
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The net proceeds of sale of the real estate described in and con¬ 
veyed by the deed of trust securing this note applied as of date June 
?9,1900 as follows: 


Payment of first interest note. $225.00 

Interest thereon May 20 to June 29, 1900. 1.46 

Protest charges thereon. 2.36 

$228.82 

Interest on this note May 20 to June 29, 1900. 48.75 

Paid on principal of this note. 8271.99 

Balance due $728.01. 


CLARENCE A. BRANDENBURG and 
W. MOSBY WILLIAMS, 

Trustees in Equity Cause Eo. 19807. 

24 Witness further testified that ])laintifiFs were acting under 
appointment and by express direction of the equity court in 

filing this suit and there would be no personal benefit or result to 
either plaintiffs from tlie suit. Any recovery would be for the bene¬ 
fit of the estate of which plaintiff's were trustees, created by will of 
Mary J. Wright, deceased, the income and profits of said estate 
being for the use and benefit of a son, who is a lunatic, of the said 
testator, the remainder in fee upon said son’s deatli to numerous 
heirs of the testator. Plaintiffs took title in tlie name of said 
Davis and Brandenburg, after consultation with and upon the 
advice of the late Mahlon Ashford, president of the Real Estate 
Title Insurance Company, for tlie purpose of the more readily mak¬ 
ing and passing title upon their being able to make sale of the prop¬ 
erty. First interest note due May 20, 1900 was protested. On Ma}’’ 
23,1900 witness wrote defendant, Ublioff, that sale would be ordered, 
but received no reply, also B. II. Warner, who was interested in the 
second trust and delayed advertising for about ten days, until 
Warner finally responded he would not protect his trust. The 
property was advertised June Sth, 1900. After the auction sale, 
plaintiffs placed property in the hands of numerous brokers for 
sale or rent, among others, Mr. Virgil G. Williams. 

Thereupon the plaintiffs rested. 

And the defendant, Christian J. Ubhoff, to maintain the issues 
on his part joined, took the stand in his own behalf and testified as 
follows: 

That he was personally interested in the property conveyed by 
the said deed of trust, that he had built himself the house 

25 located upon said lot as well as the other houses in that row; 
that the house in question was a corner house and he con¬ 
sidered it worth easily $15,000. That he did not attend the auction 
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sale of said property, that he learned the following day that the 
property had been sold and for an amount insufficient to meet the 
demands of the note, he consulted his attorney with a view to filing 
a bill in equity to have the propert}' resold ; that he, the day after the 
auction sale called upon the plaintiff W. Mosby Williams, and iu 
an interview then had with him he was told by the said Williams, 
that if said propei’ty could be sold so as to let plaintiffs out whole 
that is for sufficient to pay the principal of said note together with 
interest and expenses, that the said trustee would surrender to said 
Ubhoff his notes, both principal and interest and release him from 
furtlier liability on account thereof. I understood that Williams 
was acting for liimself and co-trustee in this matter. That relying 
upon this promi.se he, the said Ubhoff, neglected to file said equity 
bill, or to take any other action to vacate said auction sale, but in¬ 
stead exerted his efforts to find a purchaser for said property at 
$10,000. That through his efforts and those of Carleton B. Hazard, 
a real estate broker, a purchaser for said property was found in the 
person of Frisbey G. Eiker, to whom said property was conveyed 
for a consideration of §10,000. That for his efforts in this behalf 
he neitlier charged nor received any commission. That he the said 
Ubhoff thereafter demanded his notes from the said Williams, pur¬ 
suant to their agreement, but which said demand was refused, that 
defendant Rees was witness’ brother-in-law; that C. B. Hazard 
asked him the witness to aid him in making a sale of said property, 
and if witness did Hazard offered to pay him part of the 
26 commission, but witness did not accept the same, but only 
wanted a sale for sufficient to relieve him on his notes. Wit¬ 
ness called on plaintiff Williams the next day right after the sale, 
he having learned of the amount the property brought and of the 
sale from the publication known as the Real Estate and Court Rec¬ 
ord, and witness made no complaint to either of the plaintiffs as to 
the inadequacy of pi’ice for which the property was sold at the 
public sale. 

And thereupon the defendant called one Carleton B. Hazard, who 
testified that he was a real estate broker doing business in the city 
of Washington. That shortly after the auction sale of the Kalorama 
Ave. property he learned from the defendant Ubhoff that said prop¬ 
erty was for sale at §10,000. That he therefore called upon the 
plaintiff Williams to see him in respect thereto. That he was told 
by the said Williams on the occasion of that visit that the said prop¬ 
erty was for sale at §10,000 which would be sufficient to repay the 
amount of said loan made bv said trustee.?, with interest and ex- 
penses. That the said Williams further told him on that occasion 
that an agreement existed between him, the said Williams and the 
defendant Ubhoff, that if said property should be sold for §10,000 or 
more, the said Ubhoff’s note would be surrendered to him. That 
he afterwards with the assistance of said Ubhoff, secured a purchaser 
in the person of one Frisbey G. Eiker to whom said property was 
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conveyed by deed recorded on the 4th day of Septembef, 1900, for 
$10,000. That the said Ubhoff neither cliarged nor received a 
commission for his services in connection with said sale. 

27 Plaintiffs, out of purchase money from Eiker, paid witness 
$200. commission and the latter paid $50. of this sum to 
Virgil G. Williams. Witness first met plaintiff Williams on July 
18,1900, the day plaintiff was going to Happy Creek, Va., on his 
vacation, and witness on following train or day went to the same 
place to see plaintiff. Witness on cross-examination, however, ad¬ 
mitted he first wrote a letter and'received a reply from said’plain¬ 
tiff. After being shown two letters, he further admitted it was at 
least four days after his first interview with plaintiff before he went 
to Hapjjy Creek to see plaintiff. Said letters are as follows: 

July 19,1900. 

W. Mosby Williams, Happy Creek, Va.: 

Will close sale provided you pay 3% commission. Answer. 

C. B. HAZARD, 

1206 G St. N. W. 

Washington, D. C., July 21,1900. 
Mr. Mosby Williams, Happy Creek, Va. 

My Dkak Mk. Williams: Referring to our conversation the other 
day, in regard to No. 2001 Kalorama Avc., which you asked me to 
sell for you, on the following terms $9,700. net to you. Trust $9,000, 
three j'ears at 5 %, balance casli. I have closed the trade with 
28, a good party, and have accepted $100.00 cash deposit and 
enclose you draft $50.00 of same. Balance of cash payment 
to be made within thirty days. Kindly receipt me for same, and 
let me know when you return to the city. 

Truly your friend, FULTON R. GORDON, 

1206 G St. N. W. 

Dictated. 

I enc. 

Witness further said as result of plaintiff’s reply to witness’ said 
letter and of a conversation with the said Gordon—witness and 
Gordon having offices in tlie same building and room—he pro¬ 
cured Gordon to write said second letter, and that because of plain¬ 
tiff Williams’ refusal of the conditions in said letters, witness tlien 
took train and went to see Williams, when the following agreement 
was entered into: 

This agreement made this 23rd day of July, A. D. 1900, between 
W. Mosby Williams as attorney for Clarence A. Brandenburg and 
W. Mosby Williams, owners of the hereinafter described property, 
party of the first part and Frisby G. Eiker, by C. B. Hazard his 
agent, party of the second part. 
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Witnesseth, that the party of the first part has sold to the party 
of the second part the property known as lot 35 in Warner’s sub¬ 
division of “ Truesdell’s addition to Washington Heights,” in the 
county of Washington, District of Columbia, and improvements 
known as 2001 Kalorama avenue, for the sum of $10,000. on the fol¬ 
lowing terms: $100. at the time of signing this agreement, receipt of 
which, by bank draft of $50., cash $35. and draft of said 

29 Hazard on said Eiker for $15., is hereby acknowledged by 
the part3' of the first part, $250. within fifteen days from date 

of this agreement, $650. within 30 days from date of this agreement 
and balance of $9000. to be evidenced by note of said Eiker in the 
three years from date of this agreement with interest at 5% per an¬ 
num, payable semi-annually and evidenced by 6 interest notes and 
to be secured by deed of trust on said property satisfactory in form 
to the party of the first part. It is understood that the litle to said 
property is subject to the building restrictions as set forth in the 
deed of trust from Rees to Walter and P. W. Brandenburg, trustees, 
taxes to be paid by owners to July 1,1900. $7000. insurance to be 
placed by party of the first part to be provided and paid for by the 
party of the second part for the period of said trust of 3 years and 
as security therefor. Cost of all conveyancing, revenue stamps, etc. 
to be paid by party of the second part and at his cost. The said 
payment of $100., now paid, to be refunded unless a good record 
title is given, which fact is, however, to be ascertained at the cost of 
the party of the second part. 

The party of the second part is I’equired to make full settlement 
and within the time herein set forth, or the payments made may by 
the party of the first part be declared forfeited as liquidated dam¬ 
ages, and in the event of forfeiture of said payments, the party of 
the second part shall be relieved of liis liability to comply with the 
terms of this agreement. 

It is agreed that said party of the first part will, upon full com¬ 
pliance with the terms of this agreement by the party of the second 
part, pay to the said C. B. Hazard as a commission or fee for 

30 making the sale of said property, the sum of $200., subject, 
however, to said Hazard first paying or discharging such 

claim as Virgil G. Williams makes for a portion, notexceediug $50., 
of said commission. * 

This agreement made subject to the joint approval and ratifica¬ 
tion of Clarence A. Brandenburg and W. Mosby Williams. 

Witness the signatures respectively of said parties of the first and 
second parts hereto on the date of aforesaid in duplicate. 

W. MOSBY WILLIAMS, 

Attorney as Aforesaid'. 

FRISBY G. EIKER, 

Per C. B. HAZARD. 

We approve and ratify the aforegoing agreement. 

W. MOSBY WILLIAMS. 


3—1601a 
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I approve, provided the purchaser furnishes with notes represent- 
nig deferred payment, real estate or (Jolumbia Title Co., mortgagee 
cGrtifico-tc. 

CLARENCE A. BRANDENBURG, Ti^ustee. 

Thereupon the defendant rested. 

The plaintiff called Virgil G. Williams, to the stand in rebuttal, 
who testified that he liad the said property for sale from his brother 
W. Mosby Williams. Witness met Hazard and gave him the prop¬ 
erty for sale, subsequently having learned from his said 

31 brother that Hazard was negotiating direct with plaintiffs 
for making sale of the property, witness gave notice that he 

would hold plaintiffs for his equitable sluire of the commission in 
the event of a sale; that thereafter he and Hazard agreed to divide 
the commission so that Hazard would receive the equivalent to one- 
half of three per cent, and witness would receive the remainder of 
the commission, $50.; and that no part of the same enured to the 
use or benefit of either of the plaintiffs or any one else save wit¬ 
ness. 

And the plaintiff, W. Mosby Williams, being recalled to the stand 
denied that Ubhoff saw him the dav following the auction sale or 
any other da}' thereafter until after the closing of the sale to Eiker ; 
that the deed from Brandenburg and Walter, trustees, to Davis and 
Brandenburg, trustees, was recorded on July 2nd, 1900. Thereupon 
the witness produced a file of the real estate and court record re¬ 
ferred to by witness XJbholF from June 20th to July 1st., 1900, in¬ 
clusive, which did not disclose anything in reference to the sale of 
said property. Witness denied that he ever gave the property for 
sale to Hazard. He said the first time he ever met the latter in his 
life was July IS, 1900 at his office iu this city. He next saw him 
at Happy Creek, Va., July 23,1900. On this latter date witness at 
first declined to have an}’^ further negotiations with Hazard because 
of his and Gordon’s letters, which Hazard admitted having had 
written to try and inci’ease liis commission. Witness said only for 
the fact that he was acting iu his capacity as trustee and considered 
it his duty to effect a disposition of the property if he could pos- 
siblv do so, be would not have further dealt with Hazard 

32 at all. Agreement of sale covered everything in the matter 
and that at no time was anything said between witness and 

Hazard about aiiv settlement of the balance due on the note in suit, 
thal from May 23,1900 to vseveral da^^s subsequent to September 22, 
1900, wlien lie wrote Rees and Ubhoff asking a settlement of de¬ 
ficiency in the note witness never had any conversation with or saw 
Uhhoff. He denied that said Ubhoff had ever been to his ofiice 
prior to said date in September. AVitness had never offered to sur¬ 
render note in suit to Ubhoff or in his behalf, had no authority 
from his co-trustees at any time to do so, When default under the 
trust — plaintiffs learning that the taxes on the property were alsoia 
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default; that the house was vacant, and thatUbhoff had perraitted 
one of the other houses in the row to be foreclosed, they deemed it 
best under all the circumstances for the interest of the estate that 
the provisions of the trust be enforced without any further accumu¬ 
lation of interest and other charges. 

The deposition of the plaintiff Clarence A. Brandenburg was 
thereupon read to the jury and is as follows: 

(Copy same.) 

33 The foregoing is the substance of all the evidence given 
and offered at tlie trial. 

And at the conclusion of tlie evidence the plaintiffs prayed the 
court to instruct the juiy upon the whole evidence to return a ver¬ 
dict for the plaintiffs, which prayer the court granted and there¬ 
upon did direct the jury to return a verdict for tlie plaintiffs; to the 
granting of which instruction the defendant Christian J. Uphoff by 
liis counsel, then and there objected, and upon his objection being 
overruled, prayed an exception, which exception was granted him 
and was duly noted upon the minutes of the court. 

All the foregoing proceedings were had and the exception here¬ 
inabove mentioned was noted before the jury retired to consider of 
its verdict. 

And thereupon the defendant prayed the court, and now prays 
the court to sign and seal tins his bill of exceptions, to have the 
same force and effect as if each of the said exceptions were sepa¬ 
rately and severally set forth in a separate bill of exceptions, and 
the same is accordingly done, and the court signs and seals this bill 
of exceptions, to have the force and effect aforesaid, now for then, 
this 17th. day of November, 1905. 

JOB BARNARD, Justice, [seal.] 
Memorandum. 

November 29, 1904.—Time in which to file record in Court of 
Appeals further extended to January 1,1905. 


34 Supreme Court of the District of Columbia. 


United States of America, 
District of Columbia, 



I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing jiages, numbered from 1 to 
33, inclusive, to be a true and correct transcript of the record, as per 
rule 5 of the Court of Appeals of the District of Columbia, in cause 
No. 46172, at law, wherein Clarence A. Brandenburg et al., trustees, 
are plaintiffs, and Charles P. Rees and Christian J. Ubhoff are de- 




20 C. J. UBHOFF VS. C. A. BRANDENBURG ET AL., TRUSTEES. 


fendants, as the same remains upon the files and of record in said 
court. 

In testimony wliereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the cit}' of Washington, in said District, this 
Columbia. 29th day of November, A. D. 1904. 

JOHN E. YOUNG, Cleric. 

Endorsed on cover: District of Columbia supreme court. No. 
1501. Christian J. Ubhoff, appellant, v$, Clarence A. Brandenburg 
et al., trustees. Court of Appeals, District of Columbia. Filed Dec. 
30, 1904. Henry W. Hodges, clerk. 
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A.I?jEaiIj XEK,M, loos. 

No. 1501. 


CHRISTIAN J. UBHOFP, APPELLANT, 


VS. 

CLAEENCE A. BRANDENBURG AND W. MOSBY WILLIAMS, 
TRUSTEES IN EQUITY CAUSE No. 19807, IN THE 
SUPREME COURT OF THE DISTRICT OF (COLUMBIA. 


APPEAL FEOM TflE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


FILED APRIL 34, 1905. 


Filed Apr. 11,1905. J. R. Young, Clerk. 

The United States of America, ss: 

[Seal Court of Appeals, District of Columbia. J 

The President of the United States of America to the honorable the 
justices of the supreme court of the District of Columbia, Greet¬ 
ing: 

Whereas in a certain suit in said supreme court between Clarence 
A. Brandenburg and W. Mo.sby Williams, trustees in equity cause 
No. 19807, in the supreme court of the District of Columbia, plain¬ 
tiffs, and Cliarles P. Rees, Christian J. Ubhoff, defendants, law No. 
46,172, which suit was removed to the Court of Appeals of the 
District of Columbia by virtue of an appeal, agreeably to the act of 
Congress in such case made and provide^ a diminution of the record 
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and proceedings of said cause has been suggested, to wit: the depo¬ 
sition of Clarence A. Brandenburg : 

You, therefore, are hereby commanded that, searching the record 
and proceedings in said cause, you certify what omissions, to the 
extent above enumerated, you shall find to the said Court of Ap¬ 
peals, so that you have the same, together with this writ, before the 
said Court of Appeals forthwith. 

Witness the Honorable Seth Shepard, Chief Justice of the said 
Court of Appeals, the 11th day of April, in the year of our Lord 
one thousand nine hundred and five. 

[.Seal Court of Aiipeals, District of Columbia.l 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the Distriet of Columbia. 

[Endorsed:] Court of Appeals of tlie District of Columbia. No. 
1501, April term, 1905. Christian J. Ubhoff, appellant,t)s. Clarence 
A. Brandenburg, et al. Writ of certiorari. Filed Apr. 11, 1905. 
J. R. Young, clerk. 


Deposition De Bene Esse of C, A. Brandenburg. 

Filed October 8,1903. 

In the Supreme Court of the District of Columbia. 

Cx.ARENCE A. Brandenburg and W. Mos 
Williams, Trustees, etc., 
vt. 

Charles P. Rees, Christian J. Ubhoff. 

Be it remembered that the within deposition de bene esse of 
Clarence A. Bradenburg was taken on the 7th day of October 1903, 
before me, Fred McKee, a notary public in and for the District of 
Columbia, at the offices of Messrs. Brandenburg and Brandenburg in 
the_ Fendall building # 344 D street, N. W., Washington, D. C., at 
which time there were present E. C. Brandenburg, Esq., of Branden¬ 
burg and Brandenburg, and W. Mosby Williams, Esq., attorneys 
for the plaintiffs, the said Clarence A. Brandenburg being called as 
a witness for and on behalf of the plaintiffs and being first duly 
sworn according to law to tell the truth, the whole truth, and noth¬ 
ing but the truth, touching the matters at issue in the above entitled 
cause, did depose and say what is hereinafter set out as stated bv 
liini 

[seal.] FRED McKEE, 

Notary Public, D. C. 




l^Law. No. 46172. 
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In the Supreme Court of the District of Columbia. 

Clarenck a. Brandenburg and W. Mosby 1 

Williams, Trustees, ojidl etc., Plaintiffs, j 

m. J* At Law. No. 46172. 

Charles P. Rees, Christian J. Ubhofp, 

Defendants. J 

To Charles P. Rees and ChiLstian J. Ubholf, defendants, and Hay¬ 
den Johnson, Esq., attornev for said defendant, Christian J. 

Ubhoff. 

Gentlemen : Please take notice that on Wednesday, the 7th day of 
October, A. D. 1903, commencing at the hour of eleven o’clock a. m., 
the deposition de bene esse of Clarence A. Brandenburg, a resident of 
and whose address at the present time is # 344 D street, N. W., Wash¬ 
ington, D. C., will be taken on belmlf of the complainants before Mr. 
Fred McKee who is a notary public in and for the District of Colum¬ 
bia, at the office of Messrs. Brandenburg and Brandenburg in the 
Fendall building, #344 D street, N. W., Washington, D. C., and if 
the said deposition be not completed at that time, the taking thereof 
will be adjourned from day to day until the said deposition shall be 
completed. 

This deposition is to be taken because of the fact that the said 
Clarence A. Brandenburg, wlio althougli a resident of the city of 
Washington, D. C., lias, because of ill health and on account of the 
advice of his physician, been temporarily residing for more than a 
year past, beyond the District of Columbia, a good portion of the said 
time, in the State of Colorado; his said place of temporary residence 
at all times, being more than a hundred miles from the place where 
the trial of this case is to be had and because of the further fact 
that the said Clarence A. Brandenburg has not fully i-ecovered his 
said health so as to enable him to again take up his permanent resi¬ 
dence in the said city and is about to again leave the said city, to 
be absent on account of the condition of his health and at a point 
more than a hundred miles distant from the said place of trial as 
aforesaid and further that the testimony of the said Clarence A. 
Brandenburg is material and necessary in this case to be used by 
the plaintiffs. 

You, and each of you are therefore hereby notified to be present 
at the above designated time and place in order that you may cross 
examine the said witness, if 3mu so desire, dated at Washington, 
D. C., this second day of October, 1903. 

BRANDENBURG & BRANDENBURG & 

W. MOSBY WILLIAMS, 

Attorneys for Plaintiffs. 









4 


Marshal’s Return. 

Served copy of within notice on defendant Christian J. UbhofF 
personally Oct. 2,1903; also left copy at office of Hayden Johnson 
.attorney for said defendant, with Mamie Foley, clerk for said John¬ 
son Oct. 2,1903. 

AULICK PALMER, Marshal. 

B. 

(The Home Circle.) 

T. J. Giles, Real Estate, Loans, and Insurance, 71514th Street, N. W., 

Washington, D. C. 

Washington, D. C., Oct. 6,1903. 

Brandenburg & Brandenburg and W. Mosby Williams, Columbian 

building, city. 

GfiNTLiiMEN: I received your notice in regard to taking the depo¬ 
sition de bene esse of Mr. Clarence A. Brandenburg on tlie 7th in¬ 
stant, and in reply will say that my attorney, Mr. Hayden Johnson, 
is out of town, and has been away since July last. I have been to 
the oflffce of Brandenburg & Brandenburg and asked for a postpone¬ 
ment until October 15th, when Mr. Johnson will have returned. I 
was told that a postponement would be impossible. I shall there¬ 
fore be unable to have counsel present, and under these circum¬ 
stances I hereby object to the taking of any testimony prior to the 
15th day of October. 

. Very respectfully, CHRISTIAN J. UBHOFF. 

Rec’d 10 / 7,1903. 

Ans’d-, 1903. 

No. 15, p. —. 

W. MOSBY WILLIAMS. 

In the Supreme Court of the District of Columbia. 

Clarence A. Brandenburg and W. Mosby 
Williams, Trustees, etc., 
vs. 

Charles P. Rees, Christian J. Ubhoff. 

Washington, D. C., October' 7th, 1903— 

Wednesday, at 11 o’clock a. m. 

Met pursuant to notice at office of Brandenburg and Branden¬ 
burg, #344 D street, N. W., Washington, D. C. 

Present: E. C. Brandenburg, Esq. of Brandenburg and Branden¬ 
burg, and W. Mosby Williams, Esq., attorneys for the plaintiffs. No 
appearance for the defendants. 

Mr. Williams : I hand the notary the original notice to the de¬ 
fendants of the taking of this deposition with an endorsement 


>Law. No. 46172. 
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thereon by the marshal showing service of copies thereof and ask 
that the same be returned with the said deposition. 

I also hand tlie notary a letter received by this morning’s mail 
purporting to be from the defendant a Christian J. Ubhoif and 
dated the 6th inst. I also ask that this be returned with this depo¬ 
sition. 


Thereupon Clarencjs A. Brandenburg, one of the plaintiffs, and 
a witness of lawful age, produced for and on behalf of the plaintiffs, 
being first duly sworn, deposes and says as follows: 

Direct-examination. 

By Mr. Williams : 

Q. Please state your name, your business, and whether or not 
you are one of the parties to tiiis cause ? A. Clarence A. Branden¬ 
burg ; I am a member of tlie bar of the supreme court of the Dis¬ 
trict of Columbia and am one of the plaintiffs as trustee in this 
case. 

Q. What is your present address and have you or not been for 
some time last past residing or sojourning outside of Washington 
city, and why? A. My present address is 344 D street, northwest, 
Washington, D. C. On account of ill health I have been absent 
from said city for about two years last past; the greater portion of 
which time I lived in the State of Colorado. 

Q. State how long you expect to remain in this city and whether 
you expect to be present at the trial of this case. A. 1 expect to 
leave Washington in about two days and do not expect to bo pres¬ 
ent at the trial of this case and at the lime of such trial I have no 
doubt I will be more than one hundred miles distant from this city. 

Q. State whether or not you as one of the two trustees and hold¬ 
ers of the note declared on in this action at any time ever agreed 
or authorized any one on your behalf so to do with the defendants 
or either of them or any person acting for them that if they or 
either of them or some one in tlieir behalf would effect a private 
sale of the real estate upon which said note was secured by deed of 
trust which plaintiffs as holders of said note woi’e compelled to bid 
in at a foreclosure of said trust, at such a sum as would prevent a 
loss by the plaintiffs of any part of the trust funds invested by them 
in said trust notes, then that the unpaid balance on said note or 
deficiency arising as a result of said sale should bo cancelled and 
any claim thereto surrendered to the said defendants or either of 
them. A. .No, I never made any such agreement, or any agreement 
in relation thereto, and I have no knowledge that the said defendants 
ever rendered any assistance whatsoever in the sale of said property. 

Q. State whether or not the defendants or either of them or any 
one on their behalf ever rendered any aid or assistance to you and 
myself in the sale of said property to Mr. Frisbey G. Eiker. A. No. 


6 


On the contrary we paid a commission to other persons of two hun¬ 
dred dollars for securing Mr. Eiker as tlje purchaser. 

Q. Do you remember the name of those parties to whom the com¬ 
mission was paid ? A. No, I do not. Our check as trustees will 
show however. 

Q. AVas at any time a demand ever made upon you on behalf of 
the defendants or by the defendants for the return or surrender to 
them of the note declared on in this action. A. No, sir. 

Q. AVhen did you first know that the defendant Ubhoff claimed 
that ho had an agreement with us which would relieve Iiim of any 
liability on account of the note declared on in this action by reason of 
any services rendered by him or others at his solicitation in the sale 
of the said property ? A. Not until a few days after the defendant 
Ubhoff filed his pleas in this ca.se wlieu you transmitted to me a 
copy of same togotlier with the affidavit of defense filed therewith. 

Q. Has any part of the note declared on in this action been paid 
other than the sum credited as the proceeds from the sale under the 
deed of trust securing the same? A. Nothing whatever. 

CLARENCE A. BRANDENBURG. 

Subscribed and sworn to before me this 7th day of October, 1903. 

FRED McKEE, 

[notakial sliAL.] Notary Public, D. 0. 


Supreme Court of the District of Columbia. 

Unitki) States oe Amicuica, 1 
* District of Coluvibia, J 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify in obedience to the writ of certiorari hereto 
attached and I'oturned herewith that the foregoing is a true and cor¬ 
rect copy of the “ deposition of Clarence A. Brandenbui’g ” containing 
the words and figures omitted from the record heretofore transmitted 
to the Court of Appeals of the District of Columbia, in cause No. 
46,172, at law, wherein Clarence A. Brandenburg and W. Mosby 
Williams, trustees in equity cause No. 10,807, are plaintiffs and 
Charles P. Rees and Christian J. Ubhoff are defendants. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and alfix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 19th day of April, A. D. 1905. 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: No. 1501. Christian J. Ubhoff, appellant, vs. 
Clarence A. Brandenburg and AY. Mosby AA^illiams, trustees, &c. 
Return to writ of certiorari. Court of Appeals, District of Colum¬ 
bia. Filed Apr. 24,1905. Henry W. Hodges, clerk. 






